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Ten Tips to Remember



3What is the Categorical Approach Anyway?

The determination of whether a prior conviction (or 
the instant offense of conviction) meets the criteria of a 
certain category of offense; e.g., crime of violence or 
violent felony.
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U.S.S.C. §2K2.1

(a) Base Offense Level (Apply the Greatest)
(2) 24, if the defendant committed any part of the instant 
offense subsequent to sustaining at least two felony    
convictions of either a crime of violence or a controlled 
substance offense;
(4) 20, if the defendant committed any part of the instant 
offense subsequent to sustaining one felony conviction of 
either a crime of violence or a controlled substance offense;
(6) 14, if the defendant (A) was a prohibited person at the 
time the defendant committed the instant offense . . .
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Definition of Crime of Violence

§4B1.2(a): The term "crime of violence" means any offense 
that . . .

(1) has as an element the use, attempted use, or 
threatened use of physical force against the person of another, 
or

(2) is murder, voluntary manslaughter, kidnapping, 
aggravated assault, a forcible sex offense, robbery, arson, 
extortion, or the use or unlawful possession of a firearm 
described in 26 U.S.C. § 5845(a) or explosive material as 
defined in 18 U.S.C. § 841(c).



6Prior Convictions

2010 conviction for Robbery in DC
2012 conviction for Robbery in DC
2014 conviction Causing Injury to a Child

Are these crimes of violence under §4B1.2(a)?
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Tip #1:
No one really knows the 

right answer.



8See e.g, Mathis v. United States

Holdings: The Supreme Court, Justice Kagan, held that:
1) a prior conviction does not qualify as the generic form of  a 
predicate violent felony offense listed in the ACCA if  an element of  
the crime of  conviction is broader than an element of  the generic 
offense,  . . .

Justice Kennedy filed a concurring opinion.
Justice Thomas filed a concurring opinion.
Justice Breyer filed a dissenting opinion, in which Justice Ginsburg 
joined.
Justice Alito filed a dissenting opinion.
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This is hard

•The Categorical Approach is hyper-technical 
legal analysis

•Categorical approach confuses lawyers 
• Judges get reversed on categorical approach 

cases
•Appellate judges cannot agree on outcome.
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Tip #2:
Get all the documents you 

can find regarding the 
prior conviction.



11

Helpful documents

• Judgment and conviction
• Copy of the statute of conviction
• Jury instructions

• Indictment or other charging documents
• Plea agreement
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Tip # 3
Make sure you know 

exactly which statute (and 
subsection) the defendant 

pleaded guilty to.



13Prior Convictions

2010 conviction for Robbery in DC
2012 conviction for Robbery in DC
2014 conviction Causing Injury to a Child

Are these crimes of violence under §4B1.2(a)?
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Westlaw is your friend.  
Use it.
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Robbery is an enumerated offense

§4B1.2(a): The term "crime of violence" means . . . .
(2)  is murder, voluntary manslaughter, 

kidnapping, aggravated assault, a forcible 
sex offense, robbery, arson, extortion, . . .

Is that the end of the story?
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Tip #4:

Robbery ≠ Robbery
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• Just because something is listed as an enumerated offense does 
not mean a prior offense necessarily meets the definition of 
crime of violence under §4B1.2.

• Instead, we look to see whether the elements of the offense 
of conviction meet the generic definition for the 
enumerated offense

Enumerated Offenses
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• Where to find generic definitions of crimes?
– Model Penal Code
– Westlaw
– Guidelines Manual

Generic Definitions
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Compare elements to elements

•When analyzing  a statute under the enumerated 
clause,  compare the elements of the generic 
definition with the elements of the prior 
conviction
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• Generic form of 
Robbery 
• Property to be 

taken from a 
person or person’s 
presence by means 
of force or putting 
in fear

Analysis: Enumerated Section (cont.)

• D.C.  Robbery:
• Whoever by force or 

violence, whether against 
resistance, or by sudden 
or stealthy seizure or 
snatching, or by putting 
in fear, shall take from 
the person or immediate 
actual possession of 
another anything of value
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Definition of Crime of Violence

• §4B1.2(a): The term "crime of violence" means . . . .

(1) has as an element the use, attempted use, or 
threatened use of physical force against the person of another, 
or

(2) is murder, voluntary manslaughter, kidnapping, 
aggravated assault, a forcible sex offense, robbery, arson, 
extortion, or the use or unlawful possession of a firearm 
described in 26 U.S.C. § 5845(a) or explosive material as 
defined in 18 U.S.C. § 841(c).
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What about facts?

• Police Report
• “ On July 15, 2010 at 10:01pm Mr. Jones approached 

Victim #1 on the street from behind.  Mr. Jones 
punched Victim #1 in the back of Victim #1’s head.  
Victim #1 fell to the ground, at which point Mr. Jones 
took Victim #1’s laptop bag and fled.  Mr. Jones was 
quickly apprehended and arrested.  When questioned, 
Mr. Jones admitted that he hit Victim #1 and stole the 
laptop bag.
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What about facts?

• Police Report

• “ On November 15, 2012 at 3:30pm Victim #1 was 
sitting on a bench with her handbag next to her.  At 
some point, while she was speaking on her cell phone, 
Mr. Jones approached Victim #1 and took her handbag 
from the park bench.  Victim #1 realized her handbag 
was stole and called the police.  A few moments later, 
Mr. Jones was apprehended at the park and Victim 
#1’s credit cards were found in his pocket.
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Tip #5:
Facts do not matter.  

At all
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Why?

•We are trying to figure out the statute of 
conviction, not what the defendant did.

•The categorical approach cares ONLY about the 
elements of offense of conviction.

•D.C. Robbery example above:
• One statute, two different ways the crime was 

committed.



38

Tip #6:
Facts ≠ Elements
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• Elements are:
• the “constituent parts’ of a crime's legal definition”
• the things the “prosecution must prove to sustain a 

conviction.  At a trial, they are what the jury must find 
beyond a reasonable doubt to convict the defendant, and at 
a plea hearing, they are what the defendant necessarily 
admits when he pleads guilty.”

• Mathis v. United States, 136 S. Ct. 2243 (2016)

What is an “element?”
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• D.C. Robbery:
• What are the elements of DC Robbery?
• What does the defendant necessarily have 

to admit in order to be guilty?

What is an “element?”
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• Facts, by contrast, are mere real-world things—
extraneous to the crime's legal requirements . . . 
They are “circumstance[s]” or “event[s]” having no 
“legal effect [or] consequence”: In particular, they 
need neither be found by a jury nor admitted by a 
defendant. 

• Mathis v. United States, 136 S. Ct. 2243 (2016)

How is an element different from a fact?



42

• D.C. Robbery:
• What are the facts in D.C Robbery ?
• Do facts matter to determination of guilt?

What is a “fact?”
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Facts (means) v. Elements in a Nutshell

•Does the statute list:

• Different ways to commit one offense (means) ? 
OR

• Different offenses (elements)?
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D.C. Robbery: Facts v. elements
• Whoever 

• by force or violence, whether against resistance, or by 
sudden or stealthy seizure or snatching, or by putting in 
fear, 

• shall take from the person or immediate actual 
possession of another anything of value

Is guilty of robbery

Different offenses or different ways 
to commit one offense?
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• Plain language of the statute (different penalties?)
• Jury instructions
• State supreme court decisions interpreting the 

statute

How to determine if a statute is divisible?
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• If the statute is divisible, then you may use the 
modified categorical approach; that is, you may look 
at certain underlying documents to determine the 
elements.

Why does it matter if a statute is divisible?
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When a statute is not divisible 
(i.e., when the statute sets out one offense)

• When a statute lists only one offense, you do not look 
at any supporting documents.

Plea Agreement
Charging Documents
Plea Colloquy
Jury Instructions
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Statute § 351.512: Causing Injury to a Child 

(A) Whoever intentionally uses physical force against a child 
with intent to cause bodily; or
(B) Whoever negligently places a child in an unsafe 
environment which results in the child suffering bodily injury; 
or
(C) Whoever otherwise assaults a child, even with minimal 
force:
Is guilty of a felony in the third degree

Different offenses or different ways 
to commit one offense?
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Tip #7 
Sometimes, you get to 
look at the documents.
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• Only use modified categorical approach when the 
statute is divisible; that is, the statute contains 
different elements that make up different crimes.

When can I use the modified categorical 
approach? (i.e., “When do I get to look at the 

documents.”)
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When the judgement lists the statute and subsection of 
conviction, only consider that subsection.

(A) Whoever intentionally uses physical force against a child with 
intent to cause bodily; or
(B) Whoever negligently places a child in an unsafe environment which 
results in the child suffering bodily injury; or
(C) Whoever otherwise assaults a child, even with minimal force:

Is guilty of a felony in the third degree



52

Statute § 351.512: Causing Injury to a Child

(A) Whoever intentionally uses physical force against a child with 
intent to cause bodily; or
(B) Whoever negligently places a child in an unsafe environment which 
results in the child suffering bodily injury; or
(C) Whoever otherwise assaults a child, even with minimal force:

Is guilty of a felony in the third degree
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Modified categorical approach

• Use the modified categorical approach to determine 
which elements the defendant was convicted of when 
the statute is divisible.

• In the example above:
• Section (A) is possibly a crime of violence
• Sections (B) and (C) are probably not crimes of violence

• Look at the documents to see which one of the 
elements the defendant pleaded guilty to.
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• Under the modified categorical approach, you only 
look to the documents to determine which portion 
of the statute the defendant was convicted of.

Even if a statute is divisible, 
the facts are still irrelevant
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Tip #8
Not all documents are 

created equal.



56Modified Categorical Approach: 
Documents

• Documents can be used only to determine which 
specific statutory subsection or provision formed the 
basis of the conviction.
– Courts cannot consider the underlying conduct set forth in 

the documents

• Only limited documents are allowed for this analysis
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Shepard Approved Documents

Permitted Documents
• Charging documents**
• Plea agreement
• Plea colloquy
• Jury instructions
• Comparable judicial 

record

Prohibited Documents
• Police Reports
• Witness statements
• Rap Sheet
• PSR*
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Statute is Divisible but Shepherd 
Documents Not Helpful (or Don’t Exist)

• If the statute has subsections or is otherwise 
divisible, but the judgment only cites the 
statute and not the specific subsection or 
specific offense of conviction, determine if 
either
– ALL the subsections meet the categorical 

definition

– NONE of the subsections meet the categorical 
definition

OR
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Tip # 9
Trying to decide if the 

statute requires the use 
force? 

Try these ideas.



60Definition for “Crime of Violence”
under 4B1.2

• ....has as an element the use, attempted 
use, or threatened use of physical force   
against the person of another, or 



61Supreme Court Case Involving Force Clause of 
“Violent Felony” 

• “The term violent…connotes a substantial degree of 
force.”

• Need force capable of causing physical pain or injury 
to another

Johnson v. U.S., 130 S. Ct. 1265 (2010)
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Four Key Issues to Consider with
the Force Clause

1. Force must be used intentionally, not recklessly or 
negligently***

2. Requires “violent force,” not “unwanted touching”

3. Requires the use of force, not merely the causation of 
physical injury***

4. Force must be directed against a person, not property
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Least Culpable Conduct

• When determining if an offense requires the use of force, we 
look to the “minimum conduct necessary” to sustain a 
conviction under that statute.

• BUT: “such minimum culpable conduct includes any conduct 
to which there is a “realistic probability, not a theoretical 
possibility,” that a state would apply the law.”
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Tip #10
Make lawyers do 

lawyer work
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Questions?
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